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CHAPTER ONE 
INTRODUCTION 


The age which we are living in can be called the age of globalisation, climate change, 
and advanced technology. But apart from this general rhetoric, there is one more 
important aspect of the times which we live in ie., the politics and a very important 
place in today‘‘s politics is occupied by the idea of secession and consequently by 
counter secession. In 1945, there were 75 nation states, now there are about 195. 
Whether they are created through the process of decolonizaton, disintegration or 
secession, the very core of the process of their formation is the idea of oppression and 
violence.' This violence comes from people of both sides of the argument. But what is 
noteworthy and wanting of attention is the stance and actions taken by the host states 
to counter the secession movements. In light of the general claim that the state is 
acting against terrorism created by the secession, it takes up strategies which mirror 
the very actions which it claims to be against or can we say that the secessionist 
organisations mirror the violent acts of the state? To the core of this lies the moral 
argument given by the drivers of secessionist movements and how the state reacts to 
the threat of potential break-up of the sovereignty and territory of the nation state as 
well as the idea of nationalism which is important for legitimising actions of both the 
parties in question. 

Secession is the process through which a particular territory secedes from a nation- 
state and forms a new nation state. 

Counter secession is the acts of the host country or state for tackling the secessionist 
movements. 

These two terms can be competing and conflicting in nature or can be unopposed 
depending upon the strategy applied by the host state in response to the secessionist 


movement. 


1 Charles Tilly, War making and state making as an organised crime (1985). 


1 


This discourse can be understood by studying three things — 

1. The secessionist organizations 

2. States response to secession (counter secession) and 

3. Role or interface of international human rights and humanitarian law vis-a-vis the 


actions of both of the above. 


1.1 LITERATURE REVIEW 


Alexander Palkovic on his paper on Secession and its diverse definitions gives a 
brief account on how different political scientists have defined the concept of 
secession and how diverse and sometimes conflicting the definition of secession is. In 
this paper, the author has taken up definitions by different authors like James 
Crawford, Michael Hechter and John Wood etc. This paper discusses the definitions 
of secession in terms of the change in sovereignty and territory the states. This paper 
starts with understanding the concept of secession as given by the UN and then goes 
on to explore the various definitions given by political scientists. This paper clarifies 
that UN does not specifically use the term secession but just mentions instances which 


are recognised by the UN as legitimate ceding of territory. 


Some categorisations have been done of non-secession detachment of territories to 
differentiate them from the instances of secession. The definitions can be said to be 


adopting restrictive approach or permissive approach. 


This paper though explains the main definitions of secession and compares a few of 
them but the scope of this paper is limited to political study of the essentials of 
secession. This paper does not help in understanding the nature of secession, the 
reasons behind it and how it is received in the International community. Moreover, 
the biggest lacuna of this study is that this paper does not deal with the definition of 
secession in a legal manner. Most of the definitions used are given by the political 


scientists rather than the scholars of International Law.” 
Another paper on the concept of secession and counter- secession is a research which 


is in the form of amalgamated essays by different author“s namely-Secession and 


? Aleksandar Palkovic, Asssociate Professor, Macquarie University, Secession and its diverse 
definitions.https:// www.auspsa.org.au./.../default.../ secession-and-its-diverse-definitions 
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Counter Secession- an International Perspective This Research paper is an attempt 
to understand the different secession and strategies of counter secession. It focuses 
mainly on secessionist movements in the Europe and how the host countries have 
responded to the secessionist demands. One more aspect covered by this paper is that 
of the recognition of the secessionist movements by the International community and 
the essentials or reasons given by the other states for recognising or not recognising 
certain secessionist movements. It covers the topic of secession through the prism of 
International Politics and tries to find out the underpinnings of the right of secession 


and the principle of territorial integrity. 


The Paper although a good attempt to understand the linguistic, cultural, autonomy 
based reasons behind secession and economic and political reasons behind strategies 
of counter secession nevertheless limits itself to similar kind of secessionist 
movements i.e., the non-armed or democratic ones where by and large both the 
secessionist organisations and the host state act in a democratic and non-violent set up 


to put forth their demands for secession or demand for territorial integrity.* 


Another book that the researcher referred to for the purposes of the Research is 
History, Politics and Representation by Chitralekha Zutshi. This book is a 
collection of essays and covers various aspects of the Kashmir issue cultural, political 
etc. The book has essays like The Rise and Fall of New Kashmir written by Andrew 
Whitehead which deals with the political movements in Kashmir immediately before 
1947. It gives an idea of the genesis of the conflict that has engulfed the valley since 
past seventy years. Similar is an essay Kashmiri Visions of Freedom: The Past and 
the Present by Shahla Hussain. In this essay, the author has briefly narrated the 
political history of Kashmir since 1930s, 1940s and the insurgency of 90s and the fall 
of the insurgency.* Another essay ,,Survival is Now Our Politics: Kashmiri Pandit 
Community Identity and the Politics of Homeland by Haley Duschinski.° This 
essay deals with the exodus of the Kashmiri Pandits and sheds light on their present 
politics and the issues involving their return to the valley. Additionally, Contested 


Governance, Competing Nationalisms and Disenchanted Publics: Kashmir 


3 Deigo Muro and Eckart Woertz, Secession and counter secession- An International Relations 
Perspective (2018) 

4 Chitralekha Zutshi, Kashmir- History, Politics, Representation ,2017 

5 Id. 


beyond Intractibility by Reeta Chowdhary Tremblay® focuses on the politics of 
governance, legitimacy and mobilisation of the citizenry and how the entrenched 
identity issues are not solved by improving governance by delivering social and 


economic justice.’ 
This book does not does it focus much on the human rights aspect of the conflict. 


A constitutional History of Jammu and Kashmir by A.G.Noorani is yet another 
book that focuses on Kashmir but its subject-matter is one of constitutional history. 
J&K is the only state of India that has a constitution of its own. This has given a 
different dimension to the Kashmir politics and also kept the hope of independence or 
autonomy alive in the hearts of the people. This book traces the journey of Kashmir 
from being a princely state to being a signatory to instrument of accession and sheds 
light on what legal incidents are responsible of instilling the cry for autonomy or 


freedom in Kashmir. 
Western Sahara Case® 


This case gives a detailed view on the concept of right to self- determination, the 
situations which allow for it and the principles in International law which limit the 
right to self-determination. This case is a very fit case to understand the complexities 
that unfold due to colonisation, de-colonisation and claims made by different parties 
to a territory including the people that inhabit the territory and where the right to self- 


determination stands in such circumstances. 


Charles Tilly, War Making and State-making as Organised Crime,’ excerpt from 
this work sheds light on the possible theory of the formation of the nation-states in 
Europe. This work of Tilly actually provides an understanding of the process of 
formation-state formation and claims that the very foundation of the nation-states is 
violence and that the nation-states were not planned but were a result of the 
symbiotic-relationship between the state, the military power and capitalist forces. And 
that the neighbouring areas followed this technique of gaining control over the 


subjects, the economy and the local pirates as well as the external enemies. What we 


6 Id. 

TI. 

8 The legal issues involved in Western Sahara Case. 

Available at http:/ www.nycbar.org (accessed on 9°" May, 8P.M.). 

° Charles Tilly, War making and State Making as Organised Crime, (1985). 
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now see as the democratic institutional mechanisms are not a result of social-contract 
theory but the result of negotiations and concessions that the state came up with in 


response to the revolutions by the subjects. 


This extract was helpful in understanding the concept of formation and the legitimacy 
of the nation-state which in one“‘s opinion is sacred today. This counters the narrative 
that civil government in the world is spread from Europe and also puts a question 


mark on the claim that nation states is the most peaceful political structure out there. 


This insightful piece was helpful in forming the basis of the dissertation/hypothesis 
which rests on the secessionist movements and the human rights violations that follow 
the same as secessionist movements are a result, in addition to other factors of the 


violent basis of the state. 


Similarly, Benedict Anderson‘s Imagined Communities! is a book meant to give 
an account of the process of nation-state formation in the South-East Asia. In these 
regions, nation-state was not a result of the internal conflicts and the monopoly of 
violence by one actor but with the advent of census, maps and print media which 
furthered the cause of nationalism people from different local regions, and languages 
and cultures came to identify as one and at the same time groups which were very 
different came together sometimes by will and at others by force or because they were 


not left with any option considering the changing dynamics of the world geo-politics. 


Secession and Security (Explaining state strategy Against Separatists) is a book 
written by Ahsan. I. Butt whose main argument rests on proving that the strategy 
adopted by the host countries in dealing with the secessionists movements, the 
external security factor or geo-politics of a region are determinant of what counter 
secession strategy they take up. He emphasises that in case of multiple secessionist 
movements in a host country, the approach of the Host state towards the different 
separatist movements is dependent on the geo-politics of the State. This book focuses 
on the conflict of Bangladesh, Baloch, Kashmir, Assam, Punjab, Israel-Palestine, 
Czechoslavakia, Norway- Sweden etc. to prove its hypothesis about the role of geo- 


politics in shaping the measures taken up by the host country. This book although 


10 Benedict Anderson, Imagined Communities, 1983. 
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provides a detailed account of the cases that it takes up is a socio- political work to 


understand the dynamics of counter secession. |! 


The work of the researcher would like to move a step further and look into the 
International humanitarian Law violations that ensue because of the secessionist and 


counter secessionist measures adopted by the parties to the conflict. 


Society and Culture of Baluchistan, A brief Introduction” is an attempt to shed 
some light on the society, culture and geography of Baluchistan. This work is more of 
a non-political nature and thereby does not deal with the issues of politics in the 
region. Other Information on the political position of Baluchistan could be found 
through newspaper reports like that of UNPO and other such works. These works 
cover the political incidents in Baluchistan sporadically without drawing any 
inductive conclusion from the same. The Researcher in addition to understanding the 
history, geography and present political conditions has tried to relate the problem of 


Human Rights Violations to the formation of Nation-states."* 


1.2 STATEMENT OF PROBLEM 


The impunity with which host states use force to crush secessionist movements under 
the pretext of Territorial Sovereignty violates a wide array of International Human 
Rights which are the basic foundation on which the world order stands and the 
extreme nationalism which is used by the host countries and secessionists to justify 
the kind of human rights and humanitarian rights violation is at the least worth 


condemning. 


1.3 RESEARCH QUESTION 


Whether in its strategy to deal with the secessionist movements, the host state violates 
International Human rights of the civilians and Humanitarian rights of the 
combatants? 

Whether and in what ways the secessionist organisations are responsible for 


International Human Rights violations? 


1 Ahsan.|.Butt, Secession and Security ( Explaining State Strategy against Separatists), 2017. 
?? Ahmad Najeer, Society and Culture of Baluchistan, A Brief History 2001. 
13 Td. 


1.4 HYPOTHESIS 


1. Wherever the demands of people for right to self-determination is not recognised 
within a democratic set up, gross violations of the Human rights and Humanitarian 
rights ensue. 

2. Constitutionalism of certain countries and legislations endorsed by them while 
contesting the secessionist insurgencies is anti-democratic in itself and decide what 
course the secessionist movements will take. 

3. The idea of nation-states is problematic as it although solving certain problems has 
given rise to new one’s which can be seen by way of secessionist movements 
worldwide. 


4. The secessionist and counter secessionist measures mirror each other. 


1.5 OBJECTIVES 


The objectives of this research are as follows- 

1. To briefly look into cases of secession. 

2. To find out the strategies of counter-secession used by the States. 

3. To understand briefly the workings of secession and counter secession in the 


interface of Human rights and Humanitarian law. 


1.6 RESEARCH METHODOLOGY 


The Researcher has primarily adopted the qualitative research methodology for this 
paper. The Researcher has chosen Comparative Case- Study Method of Research as it 
helps in understanding the causal mechanisms and deeper understanding of the cases. 
The Researcher applied the most similar cases in one comparison Baluchistan and 
Kashmir) to analyse the relations of variables in the most similar set-up as well as the 
most different set-up. Additionally, the Researcher employs the analytical and causal 
mechanism whereby the Researcher uses historical explanations of the two similar 
cases to understand the root causes of the problem i.e., Secession and the reason of 


employing a particular counter secessionist measure. 


The sources of the study are mostly secondary sources like, the newspapers, the 


Reports of various organisations, books and articles, different laws, International 


treaties and judgements by the International Courts of Criminal Justice and other 


Tribunals. 


1.7 SCOPE AND LIMITATIONS OF THE RESEARCH 


The scope of this research is to see the violations of human rights and humanitarian 


rights in cases of secessionist movements. The research would cover only a few 


similar cases to compare the reasons for secession, means and mode of seeking 


secession, counter-secession strategies and measures and the human rights and 


humanitarian aspect of the same. 


The Researcher‘‘s study was limited by the following- 


1. 


The Researcher was limited by time in completing this rather multi-faceted 
topic. 

The Researcher‘‘s study was limited by the word limit set for the dissertation. 
The Researcher could not get the most on the topic due to the limited access 
to literature on the topic. 

This is a brief study meant to cover the above aspects within the context of 
idea of nation states and the researcher does not intend to analyse the cases in 
detail. 

This topic involves International politics but the researcher has tried to limit 


the mention of International politics. 


CHAPTER TWO 


THE IDEA OF NATION STATES 


A CRITICAL ANALYSIS 


INTRODUCTION 


The idea of nation state has been a watershed in the international political arena. 
There are ,,n“ number of advantages of nation-states like having a well-demarcated, 
stable territory which helps in maintaining territorial sovereignty and therefore leads 
towards stability and order in the international arena. But, in seeing the advantages of 
the nation-states we have forgotten to question the sacredness of the nation states and 
examine how it came into existence, what were its goals, have the legitimate goals of 
this concept been achieved and what are the sacrifices made to preserve and uphold 


the notion of nation-state and its sacredness. 


This chapter will very briefly look into the process of formation of nation-state and its 


position and relevance in todays times and the problems arising out of it. 


2.1 WHAT IS A NATION STATE? 


The most important event in recognising nation states is considered to be the 
Westphalian treaty“. 

The concept of nation states is very difficult to define and there has hardly been a 
proper universally accepted definition of nation states but nation states is now 
understood in terms of its attributes which are- 

a). Well-Defined Territory 

b). Permanent Population 

c). A Capacity to Enter Into Relationship with Other Nation States 

d). Sovereignty 

As per a celebrated author on the concept of nation states and nationalism, a state can 


be termed as a nation-state only if a single ethnic and cultural population inhabits a 


state territory and the limits of the state territory are co-extensive with the boundaries 
of ethnic and cultural population. However, less than 10% of the world“s nation-states 
meet this criterion because most of the nation-states are a mix of homogenous 
ethnicities, cultures and languages. 

Many nations have been created by fabricating a nationality or imposing top down 
concept of nationality, so much so that Stelin once said, if we keep talking about 
Union of Soviet Socialist Republic, people will accept it. Similarly, Frederick the 
Great joined small German states and eventually created an idea which would later 
become the basis for German Nation State as a superior cultural and imperial power. 
As per the declaratory theory, a nation-state is considered to be the political 
representation of the combined political and cultural identity within that territory and 
resulting in a sovereign nation-state that claims to represent all. The idea of a nation- 
state is put forward as against the idea of the empire state, city-states multi-national 


state etc. 


2.2 ORIGIN OF NATION STATE 
2.2.1 CHARLES TILLY ON FORMATION OF NATION STATES IN EUROPE 


The process of state formation in the Third World differs from the state formation in 
Europe. In Europe, it was not a result of colonisation but a thoughtful coercive 
exploitation. The nation state formation was not intended as is believed to be but just 
happened for the reasons we will explore below. As per Charles Tilly, organised 
violence is at the heart of the formation of the relatively centralised nation states. 


“War makes states, I shall claim. Banditry, piracy, rivalry....... 


States claim that they use violence to [protect people but that fear which requires 
protection is created by state itself.” States organise and then monopolise violence. 
Although the state tries to justify its violence on the ground of legitimacy but Arthur 
Stichcombe is of the opinion that the concept of legitimate violence does not take into 
consideration the person over whom the power is exercised. It is only a confirmation 
given by power holders to each other. The power-holders did not have in mind to 
create the Nation-states but by way of war-making, extraction from people for war 
expenditures and capital accumulation, centralised, autonomous, differentiated and 


' Charles Tilly, War- Making and State-Making as organised Crime, 170 (1985). 
> Id at 171. 
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extensive political organisations, nation-states emerged. The officials of state, thus 
perpetrated more violence with the support of the neighbouring authorities and with 
the support (that came from instilling fear). Reliance to individual local powers was 
reduced by extending their officialdom to the people and encouraging police forces 
who will be directly under the government.* 

Moreover, there was a symbiotic relationship between state, military power and 
capitalist forces which requires the further exploitation of the masses in the name of 
profit-earning for both the capitalists as well as the masses.* 

Thus, European nation-state formation was a four-fold process 

1. War-making- eliminating enemies from outside their territory 

2. Eliminating enemies from within the territory 

3. Protecting their clients from their enemies 

4. And extracting money for the above activities from the subjects under the garb of 
protection from internal and external threats. When the people started revolting, the 
nation-states as we know them today emerged from the concessions given by the 
government in the name of rights, courts, representative institutions etc.° 

This was the peculiar journey of the nation state formation in Europe. But this 
although may have been one of the ways of state formation, cannot be said to be the 
only one or be put in negative light altogether. The plight of people was no better 
before the nation-state was formed. The frequent changing of borders because of 
conquests from outside had taken its toll on the people and it is wrong to think that the 
subjects were so naive that they could not figure out that the monopolising of violence 
and power. But it may be that the majority recognised and conceded to being 


answerable to one authority rather than many. 


Alternatively, what can be observed is that the ,,violence“ aspect of state is now 
getting clearer as people realise the follies of the capitalism and top down rule which 
results in choking of the different groups inhabiting the nation-state in the name of 


national development. 


3 Id 175. 
4 Id. 
> Id 183. 
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2.2.2 BENEDICT ANDERSON ON FORMATION OF NATION STATES IN 
SOUTH EAST ASIAN STATES 


He argues that due to the advent of capitalism, print-media, maps and census, people 
started to have a feeling of nationalism. He states that due to colonisation, especially 
in South-East Asian countries, people got together to fight their common enemy Le., 
the coloniser. All these changes political and technological resulted in the idea of 
nationalism surpassing linguistic, cultural and ethnic differences between the people, 
giving birth to the idea of national identity.° Additionally, the ,,Westphalian Treaty“ 
consolidated the nation-state concept especially in Europe because the balance of 
power that characterised this system depended upon the effectiveness of the clearly- 
defined boundaries, centrally controlled limited territory etc.’ But at the same time, 
what can be made out of the reading of some chapters of this book is that the idea of 
nation-state was initiated not by the colonised but by the colonisers itself. *The 
colonisers by way of map, census, etc. diluted the local identity and brought together 
geographies and cultures which were very different and although the formation of 
nation-states should have been a voluntary phenomenon in many a cases it was a 
forced bringing together of identities that were not only different but sometimes also 
aversive of each other.’Geographical terrains which were not connected to each other 


0 


were forcibly made one geographical unit’’. This has resulted in some groups of 


people being reduced to minorities. Subsequently, democracies have tilted towards 


majoritarianism instead of being representative or discursive in nature and practise. 


° See, Benedict Anderson, Reflections on the Origin and Spread of Nationalism Imagined 
Communities, 163 1983. 

T See, Introduction to Nation States, ER services Western Civilisation, http ://courses.lumen 
learning.com /chapter/introduction- to-nation-states/ last visited on 11" May, 2019 12 p.m. 

8 Anderson supra note 

9 Id. 

10 Eugen Weber, Peasants into Frenchmen,The Modernisation of Rural France (1870-1914) 1976. 
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2.3 PROBLEM WITH THE CONCEPT OF NATION-STATES 


There are certain characteristics of nation-states like semi-sacredness and non- 
transferability that on one hand upholds territorial sovereignty, a fundamental 
principle of the International Law and on the other hand violates another 1.e., the 
Right to self-determination.'' Regional identities were brought together under one 
national or central government which is now slowly changing to more regional 
autonomy in recent times or at least a demand for the same is prevalent throughout the 
world, e.g., France went from centralised government to more federally divided 
government. Uniform national culture, national language, a mythologised history can 
therefore, be seen as the characteristics of the steps to ensure the integration of the 
nation-states which often results in clashes within these nation-states at the regional 


level.!? 


The whole concept of state is that the idea of state (a territory) and nation (feeling or 
idea) coincide and the people who are at the helm of the affairs work towards serving 


its citizens.!* But realities are different. 


In many places it is seen that nation-states is nothing but the transfer of power from 
the colonial masters to the elites of the new nation-states who represent not a national 
interest but the national identity of either the majority or their own ruling party.'4 
There is hardly any country in the world which has a homogenous national group 
residing within its territories, therefore, it is not uncommon to see conflicts, 
persecution and problems resulting thereof all around the globe. The attempt made by 
the concept of nation states to bring the minorities under the umbrella of one 
homogenous entity is a cause of the scourges that these times are witnessing like 


genocides, ethnic cleansing, racial and religious persecution. '° 


1! See, Introduction to Nation States, ER services Western Civilisation, http ://courses.lumen 
learning.com /chapter/introduction- to-nation-states/ last visited on 11" May, 2019 12 p.m. 


2 Td, 

'3 Gordon L. Anderson, The Idea of Nation-State is an obstacle to peace, 23 (1) International Journal on 
World Peace, 75-85 (March 2006). 

M4 Td. 

5 Td. 
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2.4 THE CHANGE IN THE CONCEPT AND SACREDNESS OF 
NATION-STATES 


Nowadays, the idea of territorial sovereignty has however been diluted considering 
the fact that more atrocities are committed on the natives by their own government 
rather than by the alien nations.'° The internal conflicts has also led the United 
Nations to dilute the principle of territorial integrity by sending their peace troops to 
the conflict-hit areas under Art 51 of the United Nations Charter. Moreover, 
globalisation has made it difficult to maintain the concept of territorial integrity. 


Instead nowadays, the multi-national corporations have defied the territorial integrity. 
17 


From the brief history of state formation, it can be concluded that though the nation- 
state was a welcome step in times of anarchy and mayhem and to some extent it has 
been successful to control that, but simultaneously it has given rise to a new set of 
problems: that of extreme allegiance to the idea of nationhood to the extent that 
natural differences are not respected and homogeneity is considered the only way to 
inclusiveness and community-feeling. There is hardly any place for dissent as far as 
political identity is concerned and any such dissent is taken to be a matter of national 


pride and a threat to the very existence of the nation (idea).!* 


‘6 Pascal Letendre-Hanns, The Problems is not Nations but Nation-States, Thinking Federalist, 15 
January, https:/www.thenewfederalist.eu/the-problem-nation-but-nation-states (last visited on 22May, 
2019). 

"7 Td. 

8 Id. 
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CHAPTER THREE 
DEFINITION OF SECESSION AND COUNTER 
SECESSION 


3.1 WHAT IS SECESSION? 


Secession is the act of detaching a part of the territory from the existing state to create 
a new State or to get attached with an already existing state. Although there is a lot of 
disagreement about the definition of secession as such, the detachment of the territory 
to change the political status or identity of the detached territory is central to the idea 


of secession. 


3.2 INTRODUCTION TO SECESSION AND ITS GOALS 


A very pertinent question that arises is what do the group of people demanding 
secession want to achieve? 

Most often than not they want to be governed by the people of their own national 
identity (as claimed by them) and to keep the political parties and people out of the 
political structure of the territory they want to secede. That is they want to change the 
group of political elites or in some cases also the institutional structure of politics e.g., 
from parliamentary to presidential, form of government. The questions that follow 
are- 

1. What steps are taken to mobilise people to participate in demanding such a change. 
2. How is this demand related to the demand for change or detachment of territory? 
The answer to the second question may be that to achieve the goal of changing the 
political or legal regime or group of elites, it may become necessary for political 


reasons to bring about a detachment of territory. ! 


1 Associate Professor Alexander Pavkovic, Macquerie University, secession and its diverse definitions 
available at http://www.auspsa.org.au , (9 May, 2019 9p.m.). 
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3.3 DEFINITION OF SECESSION 


To start with the research, one has to see what the accepted definition of the word 
secession is and whether there is any universally accepted definition of secession at 
all.” 

There is no particular definition of secession under International Law various scholar 
have made attempt to define the concept of secession so as to de-limit or expand the 
idea of secession depending upon the approach the scholar chooses.* 

One of the most accepted definition of the word secession is one given by James 
Crawford (2006).He restricts the definition of secession to the with-drawl of territory 
that is opposed by the host state. Therefore, according to him, mutually agreed with- 
drawl of the territory would not amount to secession.* 

According to Michael Hetchter, a social scientist, (1992) secession can be said to be 
taken place only in cases where the host country remains in existence even after the 
secession like say Pakistan exists as Pakistan even after secession of erstwhile East 
Bengal, now Bangladesh. Similarly, former Yugoslavia according to him won‘ be a 
fit case for secession. He would categorise it under disintegration and not secession.” 
But according to John wood, every case of secession is disintegration only even if the 
host state carries on with its identity. An important point to be noted is that UN 
Documents do not mention the word secession; therefore there is no definition of the 
same coming from the UN. 

Although territorial sovereignty is a fundamental principle under International law 
regime, the dissolution and disintegration is not barred by any provision of the UN 
Charter. To reduce the occurrence of secessions, some detachments are treated as 
instances of belated decolonisation which does not threaten the idea of territorial 


sovereignty.° 


? Associate Professor Alexander Pavkovic, Macquerie University, secession and its diverse definitions 
available at http://www.auspsa.org.au , (9 May, 2019 9p.m.). 


3 Id. 

4 Td. 

> Associate Professor Alexander Pavkovic, Macquerie University, secession and its diverse definitions 
available at http://www.auspsa.org.au , (9 May, 2019 9p.m.). 


"Td. 
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3.4 APPROACHES TO SECESSION 


The following are the different approaches to demands of secession- 


1. The secessionist movements oscillate between the demands for greater autonomy to 
statehood. ’ 

2. Sometimes, the secessionist may start from demanding greater autonomy and once 
they are successful push for secession. ° 

3. On the other hand, sometimes the secessionists may ask for secession, to keep a 
high threshold and then settle for autonomy.” 

4. Additionally, the states may demand secession and not settle for anything else. 

In terms of the violence used by the secessionist groups, some studies have found that 
where the actors participate in the movement for personal gains like share in power or 
natural resources are more likely to use indiscriminate force than those who are 
fighting an ideological war.'° 

As mentioned in previous chapters, as per Charles Tilly, ,.war made state and state 
made war‘. This may lead us to think that in today‘‘s time war and conflict may be 
organised and therefore accelerated as compared to earlier times but as the territories 
were brought together and the boundaries became sacred the organised violence got 
reduced because it was realised that for the human race to continue war needs to be 
regulated if not completely stopped. Also the advancement in technology means that 
the states have to use their power judiciously. Steven Pinker, a Harvard Psychologist 
claims that we live in most peaceful of times. ''However, this decline of violence has 
not been homogenous. It has varied from place to place and region to region. This can 
be a result of various factors. Though nation states solved the problem of external 
threats, it inadvertently gave rise to internal claims of nationalism and distinct 
ethnicity. But what proves the claims of a less violent world order is the fact that non- 
violent methods have proven to be the most successful in matters of self- 


determination and political independence where dialogues are used to accommodate 


7 Deigo Muro &Eckart Woertz, Secession and Counter- secession, An International Relations 
Perspective 19-31 (2018). 
8 Id. 47-55. 
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the demands and needs of both the parties either by way of de-centralisation, 
referendum or in extreme cases secession. Although there are chances and instances 
of gross violence and impunity as well but in those cases the odds mostly go against 


the actor of violence rather than in its favour. !” 


3.5 HOW SECESSION WORKS 


Secessionists have to keep two key points in mind while presenting their case- 

1. That they represent their demands as a concern of injustice arising out of non- 
representation which is problem of a national nature requiring a national solution.’* 

2. The demands are made in a democratic manner.. Secessionists have to show that 
their struggle is a struggle for democracy and not against it. Their goal is to present 
their case not only as a struggle for national identity but also for human rights and 
collective struggle for democracy. 

Secession can either be consensual or contested. In case, it is consensual, possibilities 
are it will remain within the precincts of democracy because the host state is willing 
to have a dialogue and acknowledge the claims of the secessionists. Best example of 
this can be said to be dissolution of Czechoslovakia also called as velvet divorce or 
the example of Canada which allowed Quebec to perform two referendums or the 
case of Scotland which was allowed to hold a referendum in 2014." 

Opposed to this is the concept of Unilateral Declaration of Independence or UDI 
wherein the secessionists declare independence without the consensus of the host 
state. Such a measure is adopted mostly in cases of gross human rights violation or 
violation of terms of self-government. And in such cases the host state has either 
already been using violent means to curb the demands of the other party to the 
conflict or adopts it after UDI or both. Examples of this can be seen in East Pakistan 
case, Ethiopia, Yugoslavia, etc. 

Referendums have to be in accordance with the constitution in place but problem 


arises when the constitutional order in place is not democratic itself. When a racial or 


 Deigo Muro &Eckart Woertz, Secession and Counter- secession, An International Relations 
Perspective (2018). 

'3 Tamara Jaber, A Case for Kosovo? Self-Determination and secession in 21‘ Century, Vol 15, Issue 6 
The Interntional Journal For Human Rights 2011. 

14 Td. 

'S Deigo Muro &Eckart Woertz, Secession and Counter- secession, An International Relations 
Perspective 23 (2018). 
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religious group is not given to exercise political, civil or economic rights within the 
constitutional set-up, they resort to violence. 

Catalonia held a referendum unilaterally and it was declared as illegal by both the 
Spanish government and also as per the Catalonian constitution and the International 
community. So, in a way this referendum was not democratic as it was extra- 
constitutional. !° 

Quebec on the other hand is a peculiar case. Although the Canadian Constitution does 
not provide for any such referendum, the legislators decided that it is in the best 


interest to hold referendum. Although technically speaking, the referendums were 


ultra vires. Canada‘s approach has shown the way of concessions and negotiations. '’ 


3.6 COUNTER SECESSION 


Counter secession can be said to be the attempt to prevent or stop the break-way of 
the territory and the recognition of the detached territory (in case the territory 
proclaims itself to be a separate state). There may be different ways in which a host 
state (the state from which a part of the territory is being seceded) responds to 
secessionist demands. 

The Approaches incorporated by the state may be — 

1. Soft Approach/Democratic Approach (Unarmed) - This includes dialogue with the 
secessionists, negotiations and concessions. '® 

2. Harsh /Undemocratic Approach (Armed) - This includes police counterinsurgency, 
military use etc.’ 

What nature the conflict takes is largely dependent on the state because of its 
institutional mechanism, legal, military and political power both national as well as 
International because the state had the military might and institutional set up first and 
it has the control on the territory at least military vice. Also because of the fact that 
the international community has recognised the state and its territorial sovereignty is 
thereby important. The right to self- determination has to contest with a jus cogens 


norm of the territorial integrity in which the state has an upper hand. The state decides 


16 Deigo Muro &Eckart Woertz, Secession and Counter- secession, An International Relations 
Perspective 65 (2018). 


"Id. 


'8 See Ahsan.I.Butt, Secession and Security (Explaining State Strategy against Separatists) 18 (2017). 
19 Td. 
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at least more than the ethno-nationalists whether the conflict will be peaceful or 
violent.”° Although, the ethno-nationalists or the other party to the conflict can choose 
to be democratic or violence as its approach but the degree of choice varies as the 
State has a higher degree of choice to choose the means of dealing with the conflict 


and to decide the nature of the conflict.*! 


The kind of approach a state adopts depends on a variety of factors. There is not only 
variation in how different host states react to secessionist movements but there is also 
a lot of variation in how the state responds to different secessionist movements within 
the territory itself. Different scholars have provided different reasons for state 
adopting a particular response. Let“s examine and try to understand what these factors 
which are also used as justifications for counter secession by host state 7*- 

1. Some scholars say that a state reacts violently when it has no other option left. 

2. Others say that the state sees certain places and people in certain ways which 
decides their course of action towards them.”? 

3. While others say that the democratic institutions and their working decides the 
response of state. *4 

4. In case of heterogeneous states where there is more chance of having other 
secessionist movements, the state chooses more violent acts for reputation, deterrence 
and signalling.” 

5. Another important factor is internal structure of states. The internal politics that is 
how much fractionalisation there is at the central level vis-a-vis the idea of granting 
Concessions to the secessionist groups.”° 
6. The external security ramifications of secession- Considering the fact that security 
is one of the most important international goal of the states, this aspect is very 
important in deciding the stand taken by the state. Loosing territory and population 
along-with the resources of the territory puts the host state at a disadvantage in 


comparison to its rivals. 


20 See Ahsan.I.Butt, Secession and Security (Explaining State Strategy against Separatists) 18(2017). 
2! See Id. 44. 


2 Td. 26. 
23 Td, 33. 
24 Td. 34, 
29 Id. 38. 


26 Td. 28. 
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7. Moreover, the State then considers it better to use force to keep the territory intact 
rather than being lenient on the secessionists and have to deal with external threat that 
can come from the lost territory as well as the other state rivals.’ 

8. When the state rivals (third party) in trying to change the status quo of the territory 
engages with a particular ethnic group to push for secession or aids that ethnic group, 
such group is more likely to be targeted violently by the host-state. That is because 


third party support changes the balance of powers of parties to the conflict. 


From the above brief analysis, we can conclude that secession and counter secession 
strategies go hand in hand and also mirror each other. So, if the State uses violent 
means to discredit the demands of secession, it is more likely that the secessionist 
elements would resort to violence. Similarly, if the secessionist movements especially 
if aided by third parties are using undemocratic means and violence the state has no 
choice but to respond to them by using violent means. Along-with domestic 
equations, the security and international positioning of the host state decides its 
treatment of the secessionist groups. Moreover, if the state“s domestic apparatus has 
space for democratically dealing with the demands for self-determination like having 
a federal structure the chances are the secessionist groups would try to negotiate with 


the state democratically (provided the other factors in play are constant). 


27 Td. 40. 
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CHAPTER FOUR 


RIGHT TO SELF-DETERMINATION AND TERRITORIAL 
SOVEREIGNTY (STRIKING A BALANCE) 


INTRODUCTION 


The Right to self-determination and territorial sovereignty are two fundamental 
principles of the International Law. On one hand, the goal of putting up a mechanism 
of International law was to respect the territorial boundaries and to stop or at least 
reduce the change in boundaries and to maintain as much as possible a status quo so 
that there is stability and permanence in the geo-political arena which would leave 
more and more scope for the world community to work towards other goals like 
upholding human rights and overall development of people of the world. Territorial 
sovereignty (Art 2) was the principle that was thought to be fit for ensuring this along- 
with many other articles and declarations of the UN Charter like friendly relations 
declaration and Art 51 and Art 2(5) dealing with the right of self-defence and 
collective defence of the nations. On the other hand, at the time of formation of 
United Nations, there were many regions in the world which were under colonial rule 
and it was thought that for peace to prevail a new world order needs to be set up 
which is free from the miseries, subjugation and exploitation that comes from 
colonisation but it was not possible to decolonise all the colonies at once. To solve 
this, the right to self-determination was kept available so that slowly and gradually all 
people get to have control over their territory and choose their political identity and 
socio-cultural and economic set up for their development as peoples of the world and 


as people having particular ethnic and cultural identity. 


But, the events that unfolded in the late twentieth and twenty-first century have 
showed that the concept of nation-state does not come that naturally nor is 
homogeneity possible in this world of diverse ethnicities, cultures, languages, 
geographies and interests. Top down imposition of the idea of nation-state and rule of 
law made people feel left out from the actual exercise of power at the national and 
also sometimes at the regional level. Capitalism and the monopoly of state over the 


resources made things worse as the people were again left out to deal with the issues 
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arising out of the monopoly of national and international actors. More and more 
people started demanding autonomy which was either conceded by states in some 
case and in some cases it led to blood-shed and almost war like situation where the 
government killed their own people. This made UN realise that some rights should be 
provided to people in the face of human rights violations and denial of equal 
participation to certain ethnicities or regions within a territory. However, there was 
hardly any state in the world which did not have issues in dealing with the minorities 
nor was it practical to allow secession at every disagreement for that would lead to 
fragmentation of the world. So, a balance was to be stroked in maintaining the world 


order and protecting the civil, political, social and economic rights of the people. 


This Chapter is an attempt made to understand the nuances of these two principles, 
the law dealing with these and how they can be interpreted to protect and preserve the 


human rights to their optimum level. 


4.1 RIGHT TO SELF-DETERMINATION AND TERRITORIAL 
INTEGRITY (BALANCE OF PRINCIPLES) WHAT WILL 
PREVAIL? 


4.1.1 AFRICAN CHARTER- ART 19, 20, 21 


Art 19- All people shall be equal; they shall enjoy the same respect and shall have the 
same rights. Nothing shall justify the domination of the people by other.! 

Art 20-7 

1).All peoples shall have the right to existence. They shall have the unquestionable 
and the inalienable right to self-determination. They shall freely determine the 
political status and shall pursue their economic and social development according to 
the policy they have chosen. 

2).Colonised and oppressed peoples shall have a right to free themselves from the 
bonds of domination by resorting to any means recognised by the International 


community. 


' African Charter on Human and Peoples Rights, Art. 19. 
> Id Art. 20. 
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3).All peoples shall have the right to assistance of the States parties to the present 
Charter in the liberation against foreign domination be it political, economic or 


cultural. 


Art 21- ? 

1. All peoples should freely dispose of their rights as wealth and natural resources. 
This right shall be exercised in the exclusive interest of the people deprived of it. 

2. In case of spoliation, the dispossessed people shall have the right to the lawful 
recovery of its property as well as to an adequate compensation. 

3. The free disposal of wealth and natural resources shall be exercised without 
prejudice to the obligation of promoting international economic cooperation based on 
mutual respect, equitable exchange and the principles of international law. 

4. States parties to the present Charter shall individually and collectively exercise the 
right to free disposal of their wealth and natural resources with a view to 
strengthening African unity and solidarity. 

5.States parties to the present Charter shall undertake to eliminate all forms of foreign 
economic exploitation particularly that practiced by international monopolies so as to 
enable their peoples to fully benefit from the advantages derived from their national 
resources. 

The African Charter and its provisions lay emphasis on the end of colonisation and 
the right of people to own their natural resources and to be governed as per their will. 
This Charter has a unique provision which in addition to dealing with ending 
colonisation also deals with ensuring freedom from capitalist sources i.e., economic 


dependency of the African states on other states. 


3 Id. Art. 21. 
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4.1.2 UN RESOLUTION 15144 

DECLARATION ON THE GRANTING OF INDEPENDENCE TO COLONIAL 
COUNTRIES AND PEOPLE 

Declares that- 

1. The subjection of people to alien subjugation, domination, exploitation constitutes a 
denial of fundamental Human Rights, is contrary to the Charter to the United Nations 
and is an impediment to the promotion of world peace and co-operation. 

2. All peoples have the right to self-determination; by virtue of that right they freely 
determine their political status and freely pursue their social, economic and cultural 
development. 

3. Inadequacy of political, economic, social or educational preparedness should never 
serve as a pretext for delaying independence. 

4. All armed action or repressive measures of all kinds directed against dependent 
peoples shall cease in order to enable them to exercise peacefully and freely their right 
to complete their independence and the integrity of their national territory shall be 
respected. 

5. Immediate steps shall be taken in trust, and Non- Self -Governing territories or all 
other territories which have not yet attained independence, to transfer all powers to 
the people of those territories without any conditions or reservations, in accordance 
with their freely expressed will and desire, without any distinction as to race, creed or 
colour, in order to enable them to enjoy complete independence and freedom. 

6. Any attempt based at the partial or total disruption of the national unity or territorial 
integrity of a country is incompatible with the purposes and principles of the Charter 
of United Nations. 

7. All States shall observe faithfully and strictly the provisions of the Charter of 
United Nations, the Universal Declaration of Human Rights and the present 
Declaration on the basis of equality, non- interference in the internal affairs of all 


states, and respect for sovereign rights of all people and their territorial integrity.” 


4 UN General Assembly, Principles which should guide Members in determining whether or not an 
obligation exists to transmit the information called for under Article 73 e of the Charter, 15 December 
1960, A/RES/1541, available at: https://www.refworld.org/docid/3b00f0654c.html [accessed 21 May 
2019]. 

3 Id. 
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4.1.3 UN RESOLUTION 1541° 

PRINCIPLE V 

Once it has been established such a prima facie case of geographical and ethnical or 
cultural distinctness of a territory exists, other elements may be brought into 
consideration. These additional elements may be, inter alia, of an administrative, 
political, juridical, economic or historical nature. If they affect the relationship 
between the Metropolitan State and the territory concerned in a manner which 
arbitrarily places the latter in a position or status of subordination, they support the 
presumption that there is an obligation to transmit information under Art 73 e of the 


Charter. 


4.1.4 UN RESOLUTION 637 A (VID)’ 

Whereas the right of peoples and nations to self -determination is a pre-requisite to the 
enjoyment of all fundamental rights, 

Whereas the Charter of UN, under Art 1 and 55 aims to develop friendly relations 
among nations based on respect for the equal rights and self-determination of peoples 


in order to strengthen universal peace. 


Whereas every member of United Nations in conformity with the Charter should 


respect the maintenance of the Right of self-determination in other states, 


The General Assembly recommends that- 

1). The State member of the United Nations shall uphold the principles of right to 
self-determination of all peoples and nations. 

2).The state members of the United Nations shall recognise and promote the 
realisation of the right of self-determination of the peoples of non-self-governing and 
Trust Territories who are under their administration and shall facilitate the exercise of 
this right by the peoples of such territories according to the principles and spirit of the 


Charter of the United Nations in regard to each territory and to the freely expressed 


° UN General Assembly, Principles which should guide Members in determining whether or not an 
obligation exists to transmit the information called for under Article 73 e of the Charter, 15 December 
1960, A/RES/1541, available at: https://www.refworld.org/docid/3b00f0654c.html [accessed 21 May 
2019]. 

7 UN General Assembly, The right of peoples and nations to self-determination, 16 December 
1952, A/RES/637, available at: https://www.refworld.org/docid/3b00f079 1c.html [accessed 21 May 
2019]. 
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wishes of the peoples concerned, the wishes of the people, the wishes of the peoples 
being ascertained through plebiscite or other recognised democratic means, 
preferably under the auspices of UN; 

3).The States members of the United Nations responsible for the administration of the 
Non-Self-Governing —Countries and trust territories shall take practical steps, pending 
the realisation of the Right of Self-determination and in participation thereof, to 
ensure the direct participation of the indigenous peoples in the legislative and 
executive organs of Government of those Territories, and to prepare them for 
complete self-government or independence, 403™ plenary meeting, 16" December 
1952. 

These resolutions lay down the law of right to self-determination especially in cases 
of colonies, Non- self-governing territories and in pursuance of upholding the human 


rights of the people. 


4.1.5 INTERNATIONAL CIVIL AND POLITICAL RIGHTS COVENANT® 
Art1-All peoples have a right to self- determination. By virtue of that right they freely 
determine their political status and freely pursue their economic, social and cultural 
development. 

Art 25- Every citizen shall have the right and opportunity, without and of the 
distinctions mentioned in article 2 and without any unreasonable restrictions: 

a). to take part in the conduct of public affairs, directly or through freely chosen 
representatives; 

b). To vote and to be elected in general periodic elections which shall be universal and 
equal suffrage and shall be held by secret ballot, guaranteeing the free expression of 


the will of the electors ; 
c).To have access on general terms of equality, to public service in his country. 


These resolutions and provisions of covenants lay down the availability of right to 
self-determination for the colonies, trust territories and in other cases where the 


political and civil rights of people are getting violated. To further understand how 


8 UN High Commissioner for Refugees (UNHCR), JCCPR International Covenant on Civil And 
Political Rights: Quick Reference Guide - Statelessness and Human Rights Treaties, October 
2016, available at: https://www.refworld.org/docid/58c25e3a4.html [accessed 21 May 2019]. 
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these different provisions are interpreted and applied lets consider the following 


judgement - 


4.1.6 WESTERN SAHARA JUDGEMENT ” 


This is an important judgement as far as the right to self- determination of people is 


concerned. 


FACTS OF THE CASE” 

Western Sahara erstwhile known as Spanish Sahara is a rocky terrain sharing borders 
with Morocco in the North, Algeria in the North- East and Mauritius to the East and 
South. It became a colony of Spain from 1887.By 1934; Spain had control over 
considerable tracts of this region. By 1950s and 1960s, most of the African colonies 
began to demand independence from the Colonial masters. 

This is the time when Morocco gained independence from France in 1956, Mauritius 
in 1960 and Algeria in 1962. But Spain along with France was able to quell the 
uprisings of Western Sahara till 1970s. 

But, this region was put as a non-governing territory in the UN in 1966.At this time; 
Spain had to concede to the pressures coming from UN and OAU (Organisation of 
African Unity) and to hold a referendum in the Western Sahara region. 

Later in 1974, the first census was held in this region and in August 1974, Spain 
declared that it will hold a referendum in this region under the auspices of UN within 
the first six months of 1975. Meanwhile, Morocco and Mauritius started to claim 
control over the region. Morocco claimed control over the region on the basis of the 
idea of Greater Morocco and requested to delay the referendum till the claim is 
decided by the International Court of Justice. On 13", 1974, the General Assembly 
issued a notice for postponement of the referendum in addition to ascertaining the 
wishes of people by way of first- hand information. On October 15, 1975, the report 
was issued which stated that the people wanted to be independent of not only Spain 


but also Morocco and Mauritius. 


° New York City Bar Association, the Western Sahara Dispute: The Principle of Self-Determination 
and the Legal Claims of Morocco, Princeton University Library, June 2012 

Available at http:/ www.2.nycbar.org .../WesternSaharaDisputeSelf- 
DeterminationMoroccosLegalClaims.pdf 

0 New York City Bar Association, the Western Sahara Dispute: The Principle of Self-Determination 
and the Legal Claims of Morocco, Princeton University Library, 3 , June 2012 
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After this Report was declared, ICJ decided on the issues before it. These were!!- 

1. Was this Region of Western Sahara res nullus 1.e., a territory not occupied by 
anyone before colonisation? 

2. If it was not res nullus, then whether the claim of Morocco or/ and Mauritius 
stands? 

ICJ came to the conclusion that it was not res nullus and that Morocco and Mauritius 
did not have a sovereign control over the territory rather their control was just vis-a 
vis some of the tribes not all. 

What ensued was a bloody war between Morocco, Mauritius and Polisario Front (The 
group claiming independence for Western Sahara) and the suspension of referendum 
till date. 

The SADR (Sahrawi Arab Democratic Republic) claims to be the representative Govt. 
in exile of Western Sahara while exercising control over one-third of the region and 
the Moroccan Govt. has control of two-third of the region with the backing of U.S. 
and France. U.S. and France and U.N. do not recognise SADR as the legitimate Govt. 
but one third of the world countries do along with the African Union. 

This case discussed the right to self- determination in detail that is briefly mentioned 
as follows- 

The only exception to the jus cogens norm of right to self -determination is the 
, principle of integration.“ 

The right to self- determination and the principle of territorial sovereignty can be said 
to be the fundamental norms of International Law. And when these two norms come 
into direct conflict due to a group of people already existing within an established 


state seek the right to self- determination. 


The right to self- determination can be understood in three ways!?- 

1. Internal right to self — determination 

2. External right to self- determination 

Internal right to self —determination means the right to self-governance and is not 


inconsistent with the principle of territorial sovereignty. 


™ New York City Bar Association, the Western Sahara Dispute: The Principle of Self-Determination 
and the Legal Claims of Morocco, Princeton University Library, 22, June 2012 
? New York City Bar Association, the Western Sahara Dispute: The Principle of Self-Determination 
and the Legal Claims of Morocco, Princeton University Library, 23, June 2012 
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External right to self- determination is not allowed except in certain circumstances 
that include the denial of exercise of political and civil rights and egregious abuses. 
Art 2 of the United Nations Charter provides for the territorial sovereignty of the 
states and that other states are bound to respect the same. 

The right to self -determination is exercised through the principle of Uti Posseditis 
Juris in cases of liberation from colonialism i.e., a sub-groups self- governing 
territories cannot be given the rights that exist to the people as a whole. 

The supreme court of Canada had to decide a case relating to the referendum of 
Quebec and in this case the court held that there is no right to external self- 
determination to be exercised as against the principle of territorial integrity. 

However, the court recognised that when people are denied the right to internal self- 
determination, the people are entitled to exercise it by way of external right to self- 


determination. 


4.2 THE CONCEPT OF TERRITORIAL SOVEREIGNTY 


We have seen in the previous section the place and working of right to self- 
determination in the International Law domain. In this section, we will make an 
attempt to understand the concept of territorial integrity especially vis-a-vis the 


principle of right to self-determination. 


This principle in addition to UN Charter finds its place in the Friendly Relations 


Declaration. 
4.2.1 CHAPTER 1 OF UNITED NATIONS CHARTER 


Art 2 clause (3) - All members shall settle their international disputes by peaceful 
means in such a manner that International peace and security and justice are not 


endangered. 


Art 2 clause (4) - All members shall refrain in their International relations from the 
threat or use of force against territorial integrity or political independence of any state, 
or in any other manner inconsistent with the purposes of the U.N. 

Art 2 clause (7) -_Nothing contained in the present Charter shall authorise the UN to 
intervene in matters which are essentially within the domestic jurisdiction of any state 


or shall require the members to submit such matters to settlement under the present 
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Charter, but this principle shall not prejudice the application of enforcement measures 
under Chapter IV. 
The above Articles point towards the importance of territorial integrity and the duty of 


the nation states in maintaining the same.'? 


4.2.2 UNITED NATIONS (HEREINAFTER FRIENDLY RELATIONS 
DECLARATION)"* 


Nothing in the foregoing paragraphs shall be construed as authorizing or encouraging 
any action which would dismember or impair, totally or in part, the territorial integrity 
or political unity of sovereign and independent States conducting themselves in 
compliance with the principle of equal rights and self- determination of peoples as 
described above and thus possessed of a government representing the whole people 
belonging to the territory without distinction as to race, creed or colour. 

Thus, from the above lines, we can make out that territorial sovereignty is subject to 
certain conditions — 

1. The state has to represent all people. 


2. It has to respect human rights of all irrespective or race, creed, colour. 


Historic Ties to the territory is another aspect of territorial integrity — 

Under this, a state can claim territorial integrity on the basis of historical ties but only 
when the ties are legal, formal and political and not superficial and religious. 
(Western Sahara judgement) 

Apart from the above, a state can show its territorial sovereignty by claiming 
acquisition or prescription over a territory for prolonged period of time. Even illegal 
act of acquisition can become legitimate if it is acknowledged by the population of the 
territory in question and the international community. This type of control can be 


termed as valid when it is uncontested by the people inhabiting the territory. 


Considering the above arguments, we can conclude this chapter by saying that 
territorial integrity and right to self-determination are both jus cogens but both can be 
diluted having due regard to the facts and circumstances of the case especially in 


cases of human rights violation, denial of right to self-determination and colo 


'3 Td. 
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CHAPTER FIVE 


SECESSIONIST AND COUNTER SECESSIONIST 
MEASURES: VARIATIONS AND SIMILARITIES 
ACROSS CASES 


INTRODUCTION 


This chapter will throw light on the secessionist movements in Baluchistan and 
Jammu and Kashmir and try to decipher the difference in the secession and counter 
secession measures adopted by the actors or parties to the conflict. As seen in chapter 
two, secessionist and counter secessionist movements can be of two types- 

1. Democratic- this is in tune with the different provisions of Human Rights, UN 
Charter and other documents of the International Law.' 

2. Armed (Undemocratic) -An armed conflict can also be either in conformity with 
the humanitarian law or not in conformity with the humanitarian law.” 

In this chapter we will compare two secessionist movements in South Asia, the roots 
of which can be found in the event of Partition. We will try to look into the nature of 
the secessionist movements and state“‘s reaction to the same. Additionally, we will 
briefly look at a secessionist movement where the nature of secession and counter 
secession is different from the above two cases. 


The researcher will try to draw an overall comparison of the cases. 


1 Butt supra note. 
2 Id. 
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5.1 THE CASE STUDY OF BALUCHISTAN 


INTRODUCTION 


Baluchistan is situated in the South-west area of Pakistan. Area wise, it is the largest 
province of Pakistan and shares borders with Afghanistan in North-East, Iran inSouth- 
West and Arabian Sea in the past. Baluchistan connects Pakistan with Central Asia 
and Europe. Covering 44% of the area of Pakistan, it is inhabited only by 3-4% 
population of Pakistan. It is a place with extreme temperatures but plentiful resources 
like oil, gas, copper and gold.° Its capital is the city of Quetta. It is inhabited mostly 
by tribes owing of the extreme weather conditions and terrain. Pashton, Baloch, 
Behrui are certain ethnicities living in Baluchistan. Earlier the population of Baloch 
and Pashtuns was almost similar but due to the influx of afghan Refugees and people 
from other parts of Pakistan, the demography of Baluchistan is now changing with 
Balochis and Bruhnis under the threat of being reduced to a minority.* 

The Baloch nationalists base their distinct identity on their origin and history. 
Baluchistan is inhabited by three main tribes Baloch, Baruchi, Pashtun and many 
other small tribes approximately divided into 15 tribes each headed by a Sardar or 
chief. 

Baluchistan is inhabited by Pashtuns in the North and Balochs in the South and South- 
West. Despite the division there has been a peaceful social interaction and marriage 
within these ethnicities is common. So, in that way Quetta has both imaginary as well 
as real boundaries.° 

The differences between Pashtun and Balochs are relatively newer. It can be traced 
back to the partition of India and Pakistan and the annexation of Kalat to Pakistan. 
Customs and values are at the heart of power sharing and politics of this region. These 
customs are called Razm Baloch. Izzat or honor is central to the Baloch identity.’ 
Every tribe has a Sardar and historically, the tribes of Kelat had a ruler or hakim 


which can now be compared to provincial and national. Bruhei, Baloch and Pashtu are 


3 Yogeena Veena, How Balochistan became a part of Pakistan- A Historical Perspective, The Nation, 
May18,2019,https://nation.com.pk./how.-baluchistan-became-a-part-of-pakistan-a-historical- 
perspective . (Last visited on 21 May, 2019). 

4 Id. 

° Amjad Nazeer, Society and Culture of Balochistan, A brief Introduction, 2003, 5, https:/ 
www.academia.edu/.. / society _and_culture_of_baluchistan. 

° Id. page 8. 
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certain languages spoken in Baluchistan but none of these languages is used at any 


level of education or administration.® 


5.2 ECONOMY 


Since ages, the people of Baluchistan have been living a nomadic life with raising 
cattle as their main means of livelihood. Due to the temperature and geographical 
terrain of Baluchistan and the political neglect of the region, the people of Baluchistan 
are still dependent on herding of cattle for their livelihood. Apart from _ this, 


agriculture and fishing are done in some regions.” 


5.3 INFRASTRUCTURE 


The political neglect of this region is apparent in the infrastructure and road network 
of the region with most of the tracks dating back to British times. The very few 
attempts made by the Pakistani government to better the infrastructure appear to be 
done to exploit the natural resources of the region rather than improving the 
conditions of the people of Baluchistan. The roads are in a pathetic condition. Some 
of the tracks in Baluchistan are the slowest in Pakistan. The unavailability of proper 
roads causes losses to the economy of the region especially so in the coastal areas 


where there is a loss of finest variety of fish and dates every year. '° 


5.4 HEALTH 


The conditions of health and education are appalling in this region to say the least. 
65% of the children in rural areas are suffering from malnutrition. There is a high rate 
of pre-natural birth, infant mortality.'' The ratio of doctor to patient is 1:7000. With 
these statistics the health conditions can be termed as depressing to say the least. As 
per a study named ,,Mastung and Peshine by the Women Study Centre (University of 
Balochistan“, the patients ranked distance as one of the main reason for not taking 
medical help on time. In the same study, one third of the people said that they have 


problems communicating their disease to the doctors because of language barrier.” 


8 Amjad Nazeer, Society and Culture of Balochistan, A brief Introduction, 2003, 5, https:/ 
www.academia.edu/.. / society _and_culture_of_baluchistan. 
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5.5 EDUCATION 

Baluchistan has the least levels of education throughout Pakistan. With 16-18% 
literacy rate, it is the lowest as compared to any other province in Pakistan. The 
female education is as less as 10% and the drop -out rate is as high as 60-80% in girls 
while as 40-5-% in boys."° 

The above parameters were discussed to give an idea of the socio-economic 
conditions of Baluchistan which will help us understand the political conflict because 
much of the tussle is in addition to other issues because of the economic 


backwardness of the region. 


5.6 HISTORY AND ACESSION 

At the time of partition, Baluchistan was divided into four divisions- 

Kalat, Khasbera, Khara , Makbera . Lasbela, Kharan and Makran were placed under 
Khan of Kalat's rule.'* Baluchistan like J&K and Gilgit- Balitistan was not directly 
under the British Rule but were enjoying the status of princely states and therefore 
had greater autonomy than any other state in British India. Before partition, 
Muhammad Ali Jinnah started conversations with the Ruler of Baluchistan and the 
Viceroy of India. This resulted in the following changes and events-'° 

1. The Pakistan Government recognised Baluchistan as a Sovereign State. 

2. It was agreed upon by the parties to the discussion that legal opinion will be sought 
as to whether the Pakistani Government will get the leases of the territory. 

3. Till that time, a standstill agreement was made between Pakistan and Kalat. 

4. Later, discussions were to be held on the status of defence, communications and 
External A ffairs.'® 

But soon after this development, as per the telegram dated 17" October, 1947, it 
appeared that Jinnah was now having second thoughts on this arrangement and now 
wanted a complete accession of Kalat to Pakistan. The Khan of Kalat was adamant on 


not acceding completely to Pakistan. Meanwhile, Lesbela, Kharan and Mekran made 


'3 Td. 
i Yogeena Veena, How Balochistan became a part of Pakistan- A Historical Perspective, The 
Nation, May18,2019,https://nation.com.pk./how.-baluchistan-became-a-part-of-pakistan-a-historical- 
perspective . (Last visited on 21‘ May, 2019). 
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a de-facto accession to Pakistan which Pakistan accepted.'’ The problem with this 
was that the external affairs of these regions were under the Khan of Kalat and 
Mekran was a district of Kalat. On 21“ Feb, 1948 the Khan held a meeting with Dar- 
ul-Umara and Dar-ul-Awam. And the Dar-ul-Alam decided by majority to remain an 
independent sovereign state. Thereafter, on 9"March, 1948 Jinnah sent a 
communication to Khan that henceforth this matter would be dealt with by the 
Pakistani Government and that till now the negotiations were non-formal. The US 
ambassador to Pakistan declared that Lasbela, Mekran and Kharan, the feudatory 
states to Kalat had acceded to Pakistan. This was against the standstill agreement 
between Pakistan and Ruler of Kalat.'® 

On 1“ April, 1948, Pakistani army moved into Baluchistan and the Khan acceded to 
Pakistan under the gun. This accession stands legally questioned because firstly the 
accession was rejected by the Parliament of Baluchistan and secondly, the accession 
was entered under force. The Parliament of Baluchistan along-with British 
government did not mandate this accession. Much like J&K, Baluchistan had a 
national flag of its own and its embassy was in Karachi. Baluchistan was a Sovereign 
State for 227 days after British left British India. '? But, it was only in 1953 that 
Baluchistan internally and externally became a province of Pakistan. Nevertheless, the 
struggle for greater autonomy or independence continued either because of the short 
term issues like influx of Punjabis and Pashtuns at the time of independence (which 
has now aggravated after the refugee influx from Afghanistan) or the long-term issues 
like under-representation in bureaucracy and exploitation of natural resources of the 
region without giving the people of the region due share in the benefit taken out of 
these resources. State however, instead of trying to solve the problems of the people 
of Baluchistan was concerned about its reputation as a nation-state and in that bid 
introduced the One Unit under which NWFP, Sindh, Baluchistan and Punjab were put 
as one unit to deal with another secessionist movement i.e., of East Bengal ( now 


ea 


Bangladesh).”” Meanwhile the conflict continued and aggravated in 1964 and 1965.7! 


17 Yogeena Veena, How Balochistan became a part of Pakistan- A Historical Perspective, The Nation, 
May18,2019,https://nation.com.pk./how.-baluchistan-became-a-part-of-pakistan-a-historical- 
perspective . (Last visited on 21“ May, 2019). 
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20 See Aziz Baloch, Shawn Forbes &Kyle Farquharson ,The Longest March : Balochistan‘ Struggle 
for Human Rights and Self-Determination (2018). 
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It is pertinent to note that the first elections in Baluchistan were held only in 1971 and 
the elected government was then dismissed.” 

This was the backdrop of the circumstances under which Baluchistan became the 
province or part of the territory of Pakistan. 

Now we shall look to the circumstances and actions of the State or secessionists that 
give rise to new insurgencies or impetus to secessionist movements (whether 
democratic or otherwise). 

In 1973, Zulfikhar Ali Bhutto after getting intimidated by the provincial party NAP 
dismissed the provincial government of Baluchistan till 1977. Bhutto gave two 
reasons for this action. First, that there was some inter-tribal conflict in Lasbela. 
Second, that in Islamabad some arms and ammunitions were allegedly caught in Irani 
embassy. But both the reasons are contested as some claim that the inter-tribal issue 
was created by the government itself and if the arms were for the Baloch movement, 
Islamabad would not be the natural route for that. So, it was thought that this was set 
up by the government. This incited the secessionists but what had over these years 
added to this anger was the fact that Baluchistan remained neglected economically 
and politically. The Pakistani government sent 80,000 army troops and the people of 
Baloch fought them in a unified manner under the Baluchistan Freedom Movement. 
This resulted in an armed conflict between the Baloch militia and the Pakistani army 
and cost almost 9000 lives on both sides.”* 

Although violence was used in countering the movement but this could at the most be 
compared to militarisation and not the kind of genocide that was seen in another 
secessionist movement vis-a-vis East Bengal. That can be attributed to the moderate 
support of Third party to this movement i.e., Afghanistan which apparently was not 
considered to be that great a threat while as with India , Pakistan had a different 


rapport because of historical reasons and national pride as well. ** 


2 Td. 
3 Ahsan.I.Butt, Secession and Security, Explining State Strategy against Separatists, 64. 
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5.7 COUNTER SECESSION HUMAN RIGHTS AND 
HUMANITARIAN ISSUES 


The army and the local tribal militia fought with the militia attacking the army camps, 
cutting off transportation routes, attacking places of exploration of natural resources 
for which Pakistan was dependant on Baluchistan. The general tactic of the Baloch 
militia was to avoid direct confrontation with the army. And the benefit the local 
militia had was that they were aware of the harsh terrain and could use it to their 
maximum benefit. The guerrilla army of Baloch was well trained in the tactics.”° 

In response, the state tactics involved transfer of population, imposing levies and 
taxes on civilians. In September 1974, Pakistani army went for an air strike in 
Chamalang with the help of Iran and attacked the families and cattle of the militia. 
This violates the Principle of Distinction, the fundamental rule of Humanitarian Law. 
The fact that the Pakistani State used F-6 and Mirage jets against the militia and even 
the civilian sites points to the disproportionate use of power and force by the Pakistani 
State which is a violation of the Humanitarian law.’ In addition to this, the livelihood 
of the Balochs was also targeted by the State by selling almost 50,000 sheep and 550 
camels of tribal Baloch‘s to non-Baloch Punjabis by way of punishment. ”° 

The indiscriminate use of force towards the civilian population and extra judicial 
killings coupled with kidnapping and killings speaks volumes about the counter 
secessionist measures of the Pakistani State.”” As per a report of the Balochi Human 
Rights Commission, in August 2017 alone, there were 138 extra-judicial killings and 
primary target remain the women and children. Despite the constant reports of Human 
Rights Committee and NGOs the State has not made any effort to change its counter- 


secessionist policy.°*° 


According to Amnesty International Report on Pakistan 2016-2017 reported 


significant armed conflict and Human Rights violations in Baluchistan. *! 


5 Butt supra note. 

?6 Td. 71. 
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?° Baloch Human Rights Organisation, Baluchistan Human Rights Organisation Claims Human Rights 
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Home and Tribal Affairs Department of Baluchistan Report for 2014-2015 provided 
that over 800 bodies were found over a periods of three and a half years out of which 
466 were ethnic Balochs and123 were Pashtuns while others remain unidentified.*” 

As per the Federal Ministry of Human Rights 936 bodies have been found in 
Baluchistan since 2007 insurgency.** 

There is a pattern in these enforced disappearances and killings. Most of them are 
aged between 20 to 40 years politicians, students, shopkeepers and farmers with 
nationalist tendency or relatives who have joined nationalists or people in the 
mountain as they call them.*4 

These people are mostly detained by the uniformed men of the FC posts. The 
Pakistani government, however, denies the hand of military in this and says that this is 
an attempt to defame the Pakistani army. *“While as even some officers of the 
government and lawyers say that they have themselves witnessed people being taken 
by army and then their dead bodies are found after some time in the mountains or 
empty city roads, the average being fifteen bodies every month.*° Most of these 
bodies are tortured with gun wounds, fractured arms and legs, broken teeth, cigarette 
marks etc., on their body.*’ What is more disturbing is the apathy of the government 
towards this. Not a single FIR has been filed in connection to this. The State“s attempt 
to stop this news from reaching the mainstream Pakistani‘‘s can be understood by the 
ban on media from covering such news from Baluchistan. So, the general 
understanding of a common Pakistani is that these are disturbing elements aided by 
foreign enemies (India) to destroy the fabric of Pakistan. Although that allegation 
may be true to some extent which is corroborated by the U.S and British agencies, the 
roots of the conflict lie in the history of Baluchistan and Pakistan“s relationship and 
the fact that Pakistan has ignored the development of Baloch people while relishing 


on its resources. °° 


32 Td. 
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In 2009, there were negotiations between the leaders of Baloch and Pakistani 
Government. Under these negotiations, Aghaz-e-Haqooq-e-Baluchistan (beginning of 
rights of Baluchistan) was passed in the Parliament of Pakistan.*? In April 2012, 
dissatisfied by the Pakistani government Lashkari Raisani resigned from the PPP 
Party after realising that the Pakistan government is not making any real efforts.*? The 
China —Pak Economic Corridor worsens the matters as it has made the stand of 
Pakistan towards the Baloch movement stronger than before and left Balochi“s feel 


more exploited than ever. 


5.8 PECULIAR DIMENSION OF MULTIPLE ACTORS 


What complicates the issue is that there are many foreign actors involved. On the 
Northern region of Baluchistan, where the Pashtuns live, there is influx of Talibans 
and their movement is supported by the Pakistani Government.*! At least that's what 
the locals say. Pakistan“s support to them locals say is an open secret with the 
government providing them aid and help. e.g., the Pakistani army provided the 
Taliban armed groups with bikes for expedition in the harsh terrain.‘? On the other 
hand, in the Southern region there is Baloch and Bruhei Movement for freedom. 
Although, Baloch from the very inception opposed Pakistan“s control over the region, 
the recent insurgency is more deep rooted than the one in 40s and 70s to the extent 
that Baloch“s do not see themselves as Pakistani and refuse to sing national anthem of 
Pakistan in schools and universities which have become places for discussing their 


distinct national identity. 


5.9 SEXUAL VIOLENCE 


Pakistan is a state with strong military presence. This is evident from the number of 
coups it has had in seventy years of its independence. Therefore, it does not come as a 
surprise that any act of sexual violence by army especially against the women of 


secessionist groups will be treated as a false claim meant to be rubbished as soon as it 


39 Tiki Toki Timeline maker. 
49 Id. 
“1 Declan Walsh, Pakistan‘'s Secret Dirty War, Support the Guardian, 29" March, 2011 Available @ 
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is raised. One such case is of Khalida, a family doctor living in government quarters 
for Pakistan Petroleum Limited who was raped by an army personnel at gun point and 
when she presented her case before the authorities, the then Prime-Minister‘‘s response 
was to deny the allegations without any probe by saying that now a days it is common 
for women to level such allegations to extort money. Another such case was in July 
2008, when three girls were abducted by the police, raped and killed. Later, the police 


in order to defame the culture of Balochi‘'s portrayed it as a case of honor killing.** 


5.10 HUMAN RIGHTS VIOLATIONS BY THE ARMED GROUPS 


Non-Balochs especially Punjabis are targeted by the Secessionists as they are seen as 
foreign elements meant to weaken the Freedom movement and propagate the 
Pakistani nationalist agenda. The secessionists apart from targeting gas lines, military 
camps etc. also have now started to target these unarmed civilians. The fighters get 
the moral and emotional support from the civil society. However, the State accuses 
the leaders of Baloch movement of exploiting the emotions of the youngsters saying 
that they are living a comfortable life outside Pakistan in countries like Geneva and 
Norway while using the common Baluchi“s as pawns. The packages promised by the 
Pakistani government meanwhile remain unrealised adding to the dissatisfaction of a 
common Baluchi. Additionally, Taliban fighters, drug dealers from the neighbour 
Afghanistan, Iranian descendants and Arab hunters make this an edgy place. With so 
many factors and people involved with vast reserves of natural gas, oil, minerals and 


gold, it is acommon Baluchi who suffers the most. 
6.0 MEDIA POLICIES- RIGHT TO SPEECH AND EXPRESSION 


Media policies of a state are reflective of the democratic character of a State. The 
suspension of democratic movements can be looked at from two angles. On one hand, 
the State may say that in cases of secession, rights and freedoms that are generally 
available to people are suspended while as the secessionists may say that these 


prohibitions by the Government are reflective of the general treatment of the people 


43 Aziz Baloch, Shawn Forbes & Kylie Furquhaurson. The Longest March, Balochistan’s Struggle for 
Human Rights and Self-Determination, (2018). 


41 


by the government. Nevertheless, for a democratic order a minimum level of Freedom 
of Press is a pre-requisite. 

As per Freedom in the World Report for 2016, Pakistani government blocked more 
than 400,000 websites that year. ** 

US Department of State Country Report on Human Rights Practices for 2015 and 
2016 said that they were not allowed access to the worst hit areas of conflict in 
Pakistan that included Baluchistan.*° 

Similarly, various blogs by Human Rights activists were blocked by the government 
which included the newspapers the Balochi Halal and Daily Tawar. *° 

In addition to the history of the legal relationship between Baluchistan and Pakistan, 
the centralist ideology of Zulfikhar Ali Bhutto deepened the secessionist 
inclinations.*’ These observations and incidents lend credence to the belief that the 
denial of right to self -determination (internal), lesser the autonomy given to people, 
the misfit affected because of the concept of Nation states and exploitative and 
repressive policies of State gives rise to and aggravates the already existing feeling of 


distinctness and result in use of force by the secessionists. 


Despite all the human rights violations and denial of developmental benefits to 
Balochis“, the issue of Baluchistan did not invite the collective repression of the 
Balochi‘s nor is the counter insurgency in the form of genocide as was in case of East 
Bengal now Bangladesh may be because of the external security factor that was 
involved in the case of Bangladesh but is not involved in Baluchistan.*® Secondly, this 
secessionist movement does not involve within it the identity that resembles or 
overlaps with the identity of an external enemy.*’ Nor does the world community take 
it that seriously because of the fewer stakes that it raises in the world security 
concerns. 

We can understand this point by analysing another secessionist movement in the 


South Asian Region and involving India and Pakistan and which has resulted in a 


44 Hussain Haqaani, Injustices in Balochistan Need the World’s Attention, The Wire, https:/ 
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continuous cold war between the two States since seven decades and has because of 


some recent developments put the security of this region in imminent danger. 


43 


7.0 THE CASE STUDY OF KASHMIR 


7.1 THE HISTORY AND ACCESSION 


The history of Kashmir issue dates way back to Political movement started against the 
Dogra Rule in late 1920s. On 13" July, 1931 massive protests took place in Kashmir 
which were more religious than political in nature which is commemorated to this 
date as the Martyrs Day. This event took the life of twenty-one Kashmiris.°” This 
event called for the set -up of a Commission known as Glancy Commission. This 
Committee called for a Constitution for the State with many reforms in the otherwise 
depressing state of affairs in the region like begar, mass poverty, lack of education 
opportunities etc. Under this Constitution, a Legislative Assembly was set up in which 
thirty-three seats were to be elected seats out of total number of twenty-five seats. 
Twenty-five were reserved for Kashmiri Muslims, ten for Hindus and two for Sikhs.*! 
The All Jammu and Kashmir Muslim Conference was set up with prominent figures 
like Sheikh Abdullah, Mohammad Yousuf Shah, Afzal Beigh and G.M.Sadiq. But 
soon the Party saw rifts between Mohammad Yousuf Shah and Sheikh Abdullah and 
this created two sects of followers namely the shers followers of Sheikh Abdullah and 
Bakras, the followers of Mohammad Yousuf. Sheikh Abdullah was leaning towards 
secularism.°” He got the support of Kashmiri Pandits like Prem Nath Bazaz and 
Jawahar Lal Nehru a descendant of Kashmiri Pandits and a prominent figure of Indian 
National Congress. Consequently, the All Jammu and Kashmir Muslim Conference 
was dissolved in 1939 and Jammu and Kashmir National Conference was set up. On 
the other hand, Mohammd Yousuf Shah revived the Muslim Conference along with 
Ghulam Abbas Chaudhary which was now openly in tandem with Muslim Conference 
led by Muhammad Ali Jinnah.°?.Soon the Quit Movement was started by Sheikh 
Abdullah on the basis that the agreement under which the Vale of Kashmir was sold 
to the Maharaja is illegal. Muslim Conference gave its support to the Quit Movement 
but with some delay. Nevertheless, Maharaja in a bid to save his power held new 
elections to the Legislative Assembly in January, 1947.This was boycotted by 
National Conference but contested by the Muslim Conference who won fifteen seats 
in the Assembly while the other were left vacant by the Maharaja as they were to be 


%° Alaistar Lamb, Kashmir- A disputed Legacy 106 (1991). 
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the nominated seats. On July, 19 of the same year, the elected Legislative Assembly 
passed a resolution to accede to Pakistan with only one member suggesting to remain 
independent. Partition in itself was a messy business coming from even messier 
withdrawal of British from British India. Considering the colonial merging of the land 
that carved out British India and considering the fact that partition would naturally 
lead to practical problems, it was apprehended that this region will have to deal with 
issues that are the off-shoots of Partition. At the onset, it appeared that the Maharaja 
would like Kashmir to remain an independent State and that was not only a sore in the 
eyes of not only India and Pakistan but also Britain that feared the Russian influence 
coming to the South Asian region. On 15" August, 1947 India and Pakistan had 
already become Nation-states and technically Kashmir not having joined either of the 
two till that time had technically become an independent state. The then Prime- 
Minister had proposed a standstill agreement to which Pakistan conceded but India 
did not. Underlying this was the communal tensions that engulfed the region and J&K 
was no exception. Meanwhile, the Poonchi‘s of Jammu with the support of Pakistan 
launched an attack on J&K.°4 The Maharaja under such conditions had to take the 
help of Indian army which it did by signing the instrument of accession along with a 
collateral document referring to a plebiscite which was conceded to by Nehru who 
announced that the fate of Kashmir would be decided by Kashmiris alone and that this 
is a promise the State of India cannot back out from.°° The Instrument also included 
Art 370 which laid down the terms of relationship of J&K with India which was 
corroded subsequently by Delhi Government and thereafter by Sheikh-Indira Accord 
of 1975.°° 


Sheikh Abdullah“s National Conference supported Kashmir“‘s provisional accession to 
India, on the belief that India would allow Kashmir to remain an autonomous State. 
Sheikh Abdullah“s idea of accession was that Kashmir and India will be in a 
relationship of equal status where no party is under the other. Sheikh in an interview 
in America went on to make statements that suggested independence for the State of 
J&K. Indian government sensing danger wanted to take no further risks and dismissed 


Abdullah and arrested him under the Public Security Act on 9" August 1953.°’ 


4 Td. 
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567d, 

57 Shala Hussain, Kashmiris“ Visions of Freedom, 99-100, in History, Politics, Representation. 


45 


This came as much as a shock to the people of Kashmir as to the Sheikh as Kashmiris 
viewed this as an assault on their identity and a breach of promise. ~* 

Bakshi Ghulam Mohammad, a close associate of Sheikh was made the Prime- 
Minister. He was for the next twenty years kept in jail, under house arrest or in exile 
from his home state.>? 

In the years that followed, Kashmir saw a series of corrupt and puppet governments 
who were showered with money by India without holding them accountable. This 
resulted in growing dissatisfaction of the people. The door for democratic process had 
been banned. In 1950s and 1960s the disgruntled educated youth formed a Plebiscite 
Movement. But anyone who supported plebiscite openly was to meet the wrath of the 
Indian government that introduced draconian laws under which a person could be 
detained for five years without any grounds for arrest. This was accompanied by 
police trained in methods of torture. A mafia styled group of people assisted the 
police to silence any opposition.’ In 1972, the Plebiscite Front decided to hold 
elections after twenty years. The Sate of India yet again closed the doors for 
democracy by putting the members of Plebiscite Front and Sheikh Abdullah behind 
bars. In 1975, after the sweeping victory of Congress, Indira Gandhi approached 
Sheikh Abdullah and made him the Chief Minister of J&K and signed an instrument 
of accord which made it possible for the centre to make laws for the state of J&K 
without passing the normal democratic routine which is guaranteed to all other states 
of India.°' Now, National Conferences aim was to maintain the regional identity of 
Kashmir. Delhi meanwhile made sure that only those remained in power in the State 
of J&K who toed Delhi's power. In 1986, National Conference entered into an 
alliance with Congress to maintain Congresses“ Centralised power. The youth 
however had become weary of the political games being played by the Delhi 
Government and National conference. Educated and Unemployed Kashmiri Muslim 
Youth formed a Muslim United Front (MUF). The congress and National Conference 
led alliance rigged the elections. An anonymous person in the Indian Intelligence 
Bureau said that at least thirteen seats were stolen.°°These youth were instead put 


behind bars on the grounds of secessionism. These youth had now come to the 
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realisation that any democratic measure is not going to work and therefore they 
crossed the border for training and started a political movement of liberation or 
Independence of J&K. This was a result of suppressed political aspirations though the 
Indian government has always labelled it as cross border terrorism and the result of 


vested interests of some people.®? 


7.2 COUNTER SECESSION MEASURES AND HUMAN RIGHTS 
VIOLATIONS 


Indian State reacted by what some called as ,,stringent repressive measures“, 

undirected repression“, ,,unruly and bare knuckled‘.™ India in the inception only sent 
80,000 troops which had increased to 17,500 military and 30,000 para military 
soldiers which further increased to 4,00,000 by mid 90s and empowered them with 
Acts like AFSPA, TADA and POTA under which the armed forces had 
unprecedented impunity and power to deal with the insurgents without being held 
accountable. In reality, as Bose points the Indian army did not follow any framework 
of law.®Crack-downs, Mass rapes, Torture was order of the day. Enforced 
disappearances was yet another feature of this state repression. Although the state“‘s 
response legally should have been against the armed groups it more often than not 
targeted the civilians. Indian army stated that given the presence of Pakistani elements 
judicious suspicion was their official duty. °°With thousands of deaths, enforced 
disappearances, mass graves and mass rapes, the insurgent movement was quelled by 
India by extreme use of force resembling genocide and the loss of support of Pakistan 
to the armed groups that wanted Kashmir to be independent and not form a part of 
Pakistan. The internal faction, external pressure and loss of third party support along 
with the terror created in a common Kashmiri by the Indian use of force and dismay 


brought upon by some acts of the armed groups simmered the insurgency of the 90s. 


After a few years of sporadic peace, the valley was again engulfed in the fire of 


conflict when land was granted to Amarnath Yatra Board in 2008. This injured almost 
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200 unarmed civilians, killing twenty one. Two years after this incident, again people 


took onto roads to protest in the wake of dual rape of two sisters-in-law. 


In the wake of a fake encounter in 2010, young boys took up to arms again. This 
event gave life to a new wave of insurgency accompanied with massive civil support. 
Indian State‘‘s claims that it is the foreign elements who are trying to disturb the 
political and social fabric of India stays disproved considering the fact that in the new 
wave of militancy, 109 are local boys and only seven are foreign militants.°’ Blaming 
Islamic radicalisation or illiteracy is not explaining much either as most of the boys 
joining militancy are at least graduates and some are doctorates, most of them coming 
from well to do families. This new trend in militancy started after 110 unarmed 
people were killed in 2010 after the rape of two women by Indian army were raped 
which like always was denied by the Indian state and instead different theories were 
pit forward like the women dies of drowning etc. when there were clear marks of 
beating and blood was oozing out of their nose. Eye —witnesses for the case were 


threatened and their statements were changed forcibly.® 


7.3 LEGISLATIVE ACTS OF INDIA VIOLATIVE OF INTERNATIONAL 
HUMANITARIAN LAW AND INTERNATIONAL CONVENTIONS 


Indian State“s counter secessionist measures included draconian laws from the very 
inception as discussed in the previous section. Let“s analyse how these laws are 
violative of International Humanitarian law Principles, International Covenants to 


which India is a signatory and to the Constitution of India itself. 


The major military action in Kashmir is carried on under Armed Forces Special 
Powers Act (AFSPA), 1948. The role of Supreme Court of India can be understood 
from the fact that the Supreme Court as a guardian of democracy has failed to take 
notice of the constitutional failures be that in the form of rigged elections, eroding Art 
370 extra-constitutionally and upholding the validity of these Draconian laws. The 
Supreme Court just like TADA and POTA, two laws of similar operation as AFSPA 


upheld the constitutional validity of AFSPA but with certain guidelines to be followed 


87 Raashid Hassan, There is no justice for us, Not at all, says the Family of Asiya and Nilofar, Kashmir 
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in view of the potential Human Rights abuse resulting from the misapplication of 
these laws. Although, the Supreme Court in 2017 ordered a probe for extra-judicial 
killings under these laws in Manipur, but no such steps have been taken in case of 
Kashmir.”° 

The lacunas of the law include- 

Firstly, the Act does not provide for the definition of ,,Disturbed areas“. This is the 
prerogative of the Governor of the State or the Central Government to declare any 
place as the disturbed area. The State Legislature has no authority in this matter 
although public order comes under State List in the Constitution of India.” 

Secondly, sec 4 (a) gives power to non- commissioned officers to shoot anyone whom 
they think to be apprehensive of disturbing Public Order. This gives wide discretion to 
even the junior officers. ’ 

Sec 4(b) gives powers to the army to destroy any building or dwelling which has been 
used for giving shelter to the absconders or used for an armed attack. This more often 
than not results in damage to the collateral buildings and also results in vandalism by 
the army.”* 

Sec (c) of the Act gives the power to arrest anyone with as much use of force which 
may be considered necessary against any person against whom there is a reasonable 
suspicion. This has resulted in many detentions even of the innocent people 
considering the fact that due to the support of the Pakistan to the insurgency Kashmiri 
Muslims and enmity between India and Pakistan, Kashmiri Muslims were generally 
seen with suspicion. 

Although Sec 5 of the Act does provide some safeguards stating that every person 
detained should be brought to the nearest police station but this safeguard as records 


show has rarely been followed. 


6° Dr. Kamal Mitra Chinoy, Human Rights Violations in J&K, A Report, Outlook 19" March, 2001 
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Sec 6 exempts any suit or legal proceeding against any army personnel against am act 
done or purported to be done under this Act without the previous sanction of the 
Government.’ The State Government of J&K had sought such permission in 50 cases 
out of which permission for 47 cases was rejected and in the 3 cases the decisions 
remain pending till April 2018.”° The military tribunals do not meet the International 
standards of justice system. The on ground realities show that the army personnel 
even after being convicted by the army tribunals are left out on bail and the victims 
more often than not do not have information about the proceedings.’’ The case of a 
fake encounter in Macchil Baramulla District which resulted in uprisings in 210 and 
the killing of 110 people is a fit example where the officials after being convicted 
were let out on bail. Another such case is the killing of a 16 year old boy Zahid 


Sheikh, his family had no idea about the direction of proceedings.’* 


UN Human Rights Committee in 1991 in Geneva clearly said that this Act is violative 
of ICCPR. Art 2 (3) of the Covenant says that any person whose rights have been 
violated shall have an effective remedy notwithstanding the official capacity of the 
offender. Art 4 provides that State can derogate from the above provision only with 
prior communication to UN which India had not done and such derogation is 
supposed to be temporary measure not a perpetual decades long law as is the case in 
J&K. Art 4 (2) of the Covenant provides that even in case of derogation of Art 2 (3), 
certain rights are inviolable like the Right to life- no person can be deprived of his life 
arbitrarily. But Art 4 of AFSPA gives power to even junior officers to fire which may 
result in death of a person.’”? Another such Act is the Public Safety Act which has 
been called by the Supreme Court as ,,a Lawless law“. The J&K High Court uses 
successive detentions to keep people detained under this Act for long periods. *° 
Although PSA was amended to stop people under the age of 18 being arrested and 
detained, many children under the age of 18 years have been detained under this Act. 


Another measure that adds to the lawlessness is the zero F.I.R. which the state 
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officials use to detain people especially stone pelters under which many people are 
detained under a single F.I.R. which is considered to be the weakest F.I.R in all parts 
of India but in J&K , it is considered to be the strongest F.I.R.*! 

The number of killings in the period of 2016-2018 were said to be 130-145 civilians 
as per the civil society while as 9026 people had been injured. The State Government 
on the other hand claimed that 105 people had been killed in law and order related 
problem while as 67 were killed in armed encounters. Moreover, even during the 
encounter excessive use of force has resulted in killing of civilians near the encounter 
sites. By and large, the Indian State Army does not follow the Principle of Distinction 
although the Army Officer A.K.Bhatt claims that the army uses force only in cases of 
high provocation and danger to their life. 

The worst example of indiscriminate use of force and not following the Principle of 
Distinction could be understood to be the use of pellet guns, a 12 gauge-pump action 
shot gun that fires metal pellets. The problem with the use of this weapon is that the 
range of the shot fired goes way beyond the target , rather it does not have a target as 
it spins around firing metal pellets indiscriminately so even of the army tries to 
maintain the distinction, the very nature of the use of the guns does not allow for it. 
Another horrific counter secessionist measure deployed by the Indian State is to use 
civilians as human shields. At the encounter cites, civilians are used as human shields 
by the army to protect themselves. One such horrific case is of Farooq Ahmad Dar 
who was tied to a jeep by the Indian Army and the state‘‘s response to this was 


awarding that official.** 


7.4SEXUAL VIOLENCE 


The 90s insurgency showed numerous cases of sexual violence. But in present times 
such incidents have been less or less reported. The 90s insurgency was marred with 
numerous rape incidents like Kunan -Poshpora where women of twin villages were 
raped while their men were tortured outside in the snow on chilling winter.*? Another 


such incident was where as revenge Indian army raped nine women in Handwara after 
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an attack by armed groups on the army camp which included an eleven year old girl 


and a 60 year old woman. 


In recent times twin rape case of sisters-in-law stirred the valley. Verbal abuses and 
vandalism is still prevalent especially in the remote villages which forces the innocent 
civilians to join militancy. ** Unfortunately, though the rape against women is often 
cited, very less attention is paid to sexual violence against men although there is no 
dearth of such incidents either. One such incident was where a stone pelter then 18, 
was arrested and sodomised by the J&K police .In yet another case, a construction 
worker hired to work in an army camp was sodomised by an army officer who was 
HIV positive thereby infecting the victim who was unaware of this and passed on the 


infection to his wife and child.® 


7.5 MEDIA POLICIES (RIGHT TO SPEECH AND EXPRESSION) 


Media freedom is the sine -quo- non to any democracy. But Indian administered 
Kashmir has been witnessing media and Internet Ban especially since 2016. The 
newspaper Kashmir Reader was banned for three months and restrictions on Internet 
are the norm of the day. Meanwhile Kashmiri journalists also are not free to carry on 
with their work without state interference. Khurram Parvez, a journalist who wanted 
to present the case of Human Rights Violations in Geneva was denied passport and 


detained but later released in November after protests by the civil society.*° 


7.6 THE RIGHT TO EDUCATION 


The fact that the schools and other educational institutions were closed for nearly 60 


% of the working days speaks volumes about the state of education in the valley. 
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However, the Central government made the claim that the schools were open during 
the unrest and that teachers“ attendance was up to 90%.°*’ But this claim of the Central 
government was negated when the State Government announced mass promotion for 


ya 


junior classes up to eighth and the students of 11" standard due to the non-completion 


of the curriculum. 


7.7 HUMAN RIGHTS VIOLATIONS BY ARMED GROUPS 


The Human Rights violations are not peculiar to the Indian Army. Kashmiri civilians 
have also been a victim of the violations of Human rights by the armed groups. They 
have targeted many people including Muslim political leaders, Hindus accusing them 


of being government informers. 


From forcefully taking shelters in the homes of civilians to targeting the minority 
community and rapes and arsons, the armed groups have exploited the civilians. The 
most extreme example of the human rights violations by the armed groups can be said 
to be the exodus of Kashmiri Pandits, a Hindu minority of Kashmir which started 
from random killings of unarmed civilians to rapes of the Pandit women, and made 
the Kashmiri Hindu minority to flee en masse which has resulted in displacement of 
the community till date and destruction of the social fabric of Kashmir. Consequently, 
the Kashmiri hindu minority is struggling to preserve their distinct identity and had to 
go through many hardships including economic struggles and social and cultural 
displacement. According to Kashmiri Pandit Sangharsh Committee, 650 Kashmiri 
Pandits have been killed by the armed groups A Report by Jammu and Kashmir, 
2008 states that 209 Pandits have been killed since 1989.Faroog Ahmad Dar , aka, 
Bitta Karate, an armed insurgent alone had admitted to killing 20 or more Kashmiri 
Pandits. Although he was detained for 16 years, he was left out on an indiscriminate 


bail on 23" October 2006. 


The armed groups have also been involved in rape case mostly for taking revenge 
from the rival groups or against accused informants. The earliest incident being the 


rape of a nurse, 27 in Soura Medical Institute accused of informing the whereabouts 
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of wounded militant who was found dead after four days after being raped. Another 
such incident happened where some armed group kidnapped the wife of an army 
officer and was later dumped with broken limbs on the streets. Kashmir is replete with 
such incidents of rapes by both army and the armed groups. However, people do not 
prefer to talk about the cases of rapes by armed groups much.**And it is difficult 
thereby to keep a record of the rape incidents by the armed groups. Nevertheless, 
armed groups have been involved in such incidents especially directed towards the 


minority community.*? 
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CHAPTER SIX 


CONCLUSION 


THE COMPARATIVE ANALYSIS OF BALUCHISTAN AND J&K can be 


understood by the following table- 


Units of Comparison J&K Baluchistan 
Principle of Distinction Not followed! Not Followed? 
Excessive Use of Force Use of pellet Guns Using of Air strikes 4 


AFSPA ,TADA , POTA 3 


Killing indiscriminately, Forceful transfer of people, 
sexual violence, etc.° Changing demography by 

Human Rights Violations : 
sending people from other 


ethnicities, attacking the 


livelihood of people.° 
Enforced Disappearances | Very High’ Very High® 
As per the Voice of As per Association of 
Baloch missing persons Parents of Disappeared 


(40,000 Balochs have gone | Persons, in Kashmir there 
Missing since 2009, over _| have been cases of more 


10,000). than 8000 disappearances 


1 See Ahsan.|. Butt, Secession and Security Explaining State Strategy Against Separatists 74 (2017). 
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since 1989-2009 which the 
State pegs down to 4000.’ 


Control over Resources 


A multibillion Project on 
copper gold (Saindak) is 
set up in_ Baluchistan 
which is run by a Chinese 
Company out of which 
48% goes to Islamabad 
while as Baluchistan 
Government gets 2% from 


the same. !° 


Despite being rich in 
resources the people of 
Baluchistan have remained 


poor and destitute. 


Despite having enough 
water resources to meet 
their own demands as well 
of its neighbouring states, 
there has been dearth of 
power supply in J&K since 
decades. The State has 
reported 10 hours of power 
cuts in winter times when 
the need for electricity is 
highest. At present 3210 
MW of power is being 
harnessed in the State out 
of which 2009 MW is 
harnessed by the National 
Hydro Power Corporation 
(NHPC) out of which it 
shares only13% of the 
electricity with the State 
and the state has to 
purchase electricity from 


other sources. !! 


(Traffic bans on Highways 


° Zeenish Imroz and Zulkifl Shakeel, Enforced Disappearances in Kashmir: A states Denial and a 
Community“s Agony, Video Volunteer, https:// www.videovolunteers.org/enforceddisappearances-in- 
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Chokes economy, J&K 


Development 


Very less as compared to 
other parts of Pakistan. 
(75% population is 


rural). !? 


Although J&K people are 
more well-off than the 
other conflict hit areas in 
India, the infrastructure in 
J&K is still lagging behind 
most of the states in 


India.!? 


Accountability of army 


Pakistani Government 
despite many Human 
Rights Reports denies any 
impunity by Army." 


Indian Government despite 
many Human Rights 
Reports denies any 
impunity by armed 
forces.' Recently India 
denied a UN Report on 
Human Rights Vilation in 


Kashmir. 


Media Ban 


Pakistani Government 
resorts to Ban on Media to 
stop news from 
Baluchistan from going 
out. The Council of 
Pakistan“s Newspaper 
Editors has stated that the 
condition of media 
freedom in Baluchistan is 


very bad.'® 


Indian Government has 
time and again put a 
blanket ban on Internet and 
telecommunication 
services. In addition to this 
media is under pressure 
from both the Separatists 
and the government for 


favourable reporting.'7 
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Health The status of health in In Kashmir, the health 


Baluchistan is very issues arise directly from 
disturbing but this is the conflict e.g., pellet 
attributed more to victims, psychological 
developmental issues disorders due to torture, 
rather than directly to and prolonged conflict.'? 
conflict. !® 


As per the 2015, Mental 
Health Survey,45% people 
show symptoms of major 
mental distress and 19% 
population shows post- 


traumatic stress disorder. 


1314 eyes of 1253 victims 
affected since 2016.7° 


Education Education in Baluchistan J&K though shows high 
is hit adversely by various | levels of education, lacks 
factors including in employment 
development as well as opportunities.” 
conflict.* Literacy Rate in 
the largest Province in 
Pakistan stands at a mere 


33%. 
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From the previous chapters it follows that the formation of Nation-States in Europe 
and South Asia was different and also different were the consequences of the same. 
Although secessionist movements are present all over the world, there is a stark 
difference between how it operates in European countries like Britain, etc. and how it 
operates in South-Asian countries like Pakistan (The Case of Baluchistan) and India 
(The Case of Kashmir). The difference in process of Nation state Formation in 
Britain, India and Pakistan can be understood by the fact that the division of British 
India Plan was drawn up in four hours with a discussion that lasted five minutes.”* 
That serious problems would have to be faced by both India and Pakistan in the wake 
of this hasty Partition was but obvious.** But what was not obvious was that the States 
will take up drastic measures to deal with secessionist movements. (If they can be 
called so considering the fact that Baluchistan acceded to Pakistan under threat and 
Kashmir acceded to India under deceit, so whether these regions are legally part of the 


respective States is yet another question not within the scope of this research. 


The hijacking of democratic processes by the States and emphasis on the central 
control of power without having regard to the peculiar socio-cultural and political set- 
up of these places gave impetus to secessionists who resorted to violent means after 
failing to get their demands addressed in a democratic way. The Central control is a 
problem in these countries can also be understood by the fact that these two are not 


the only cases of secessionist movements in the respective host countries. 


The use of violence in turn by either of the party was responded by the similar counter 
measures by the other parties is also evident from the kind of Human Rights abuses 
that follow which are worth International attention as this seriously questions the 
Principle of Territorial Sovereignty and its definition as to whether the State which is 
an imagined entity should have the power to crush the people who are the real entities 
in whom the Sovereignty lies and also what is the place of the Right to self- 


determination in case of Human Rights violations. 
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From the above case studies analysis, we can conclude that secession and counter 
secession strategies go hand in hand and also mirror each other. So, if the State uses 
violent means to discredit the demands of secession, it is more likely that the 
secessionist elements would resort to violence.” Similarly, if the secessionist 
movements especially if aided by third parties are using undemocratic means and 
violence the state has no choice but to respond to them by using violent means. 
Along-with domestic equations, the security and international positioning of the host 
state decides its treatment of the secessionist groups.”° Moreover, if the state‘s 
domestic apparatus has space for democratically dealing with the demands for self- 
determination like having a federal structure the chances are the secessionist groups 
would try to negotiate with the state democratically (provided the other factors in play 
are constant). 

So, where a state denies its people the right to internal self-determination or where 
the state does not share a legal relationship with the people seeking secession ie., 
acquired with force and opposed by people or when there are gross human rights 
violations. The right to self-determination and territorial integrity have to be 
understood in conformity with other international documents like UDHR, ICCPR, 
Convention against Torture and Other Cruel and Inhuman Treatment or Punishment, 
1984, ICESCR etc. When we talk about the sovereignty of states we forget that 
sovereignty is of two types that of the State and that of the people. Both the 
sovereignties ought to be in conformity with each other to be able to uphold the 
human rights of people and United Nations has a duty to protect this popular 
sovereignty.”’ From this we can conclude that right to self-determination is not a mere 


suggestion but a hard law. 


Additionally, what we decipher from this research is that both the cases studies that is 
Baluchistan and Kashmir are issues arising out of the same event 1.e., Partition and 
formation of India and Pakistan as Nation-States. In a bid to consolidate power into 
one centre both the states started the Nation building while crushing the valid Right to 
Self Determination of Baluchistan and Kashmir. (J&K, POK). The point of Territorial 


integrity which both the States now claim was not there then as India and Pakistan as 


5 Butt supra note. 

6 Td. 

27 Father Robert Aroujo, Sovereignty, Human Rights and Self-determination,,Vol 24 Issue 5, Fordham 
International Law journal, 2000. 
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Nations were not born then. Due to gross Human Rights violations and denial of 
Internal Self-Determination, both the peoples looked up to armed secession as_ the 
only way out. The state on the other and claimed, their resorting to violence was a 
counter measure but the chronology of events shows that both the States having used 
force to get the respective territories under their ambit have violated International 
norm of Right to self-Determination and Territorial Sovereignty of these two regions 


which are now seeking secession. 
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